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APPLICATION 

The American Civil Liberties Union of Northern California (ACLU 

NorCal) and the Committee for Law Enforcement Accountability Now 

(CLEAN) respectfully apply for permission to file the attached Amicus 

Curiae brief under Rule of Court 8.200.  ACLU NorCal and CLEAN were 

co-sponsors of Sonoma County Measure P, which enacted the provisions at 

issue in this litigation, and spent significant resources advocating for its 

passage.  As co-sponsors, ACLU NorCal and CLEAN are keenly interested 

and knowledgeable about the lawfulness of Measure P, particularly 

regarding its compliance with the Meyers-Milias Brown Act (MMBA).  

The proposed amici curiae brief addresses the central issue before this 

Court based on prospective amici’s interest, experience, and expertise in 

this area: whether the Public Employee Relations Board (PERB) erred in 

determining that Measure P provisions were subject to mandatory 

collective bargaining under the MMBA. 

ACLU NorCal is an affiliate of the national ACLU, a nationwide 

nonprofit, nonpartisan organization with approximately two million 

members dedicated to preserving and protecting the principles of liberty 

and equality embodied in the state and federal Constitutions and related 

statutes.  ACLU NorCal, together with other California-based ACLU 

affiliates, has over 100,000 total members.  ACLU NorCal, as a legal 

organization and on behalf of its members, has a longstanding commitment 
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to the principles of law enforcement oversight, transparency, and access to 

public records, and has often participated as amicus curiae in related cases.1  

Additionally, ACLU NorCal is actively involved in helping to establish and 

strengthen mechanisms for civilian oversight of law enforcement through 

organizing and policy advocacy.  ACLU NorCal also frequently seeks and 

litigates public records requests to improve relationships between law 

enforcement agencies and their communities through heightened 

transparency.    

CLEAN’s predecessor organization, the Campaign in Support of 

Measure P, was created in 2020 to advocate for the passage of Measure P.  

CLEAN was founded as a distinct entity in 2020 by Sonoma County 

residents after the successful passage of Measure P.  CLEAN is a Sonoma 

County community-based organization dedicated to improving law 

enforcement oversight and accountability.  CLEAN pursues its mission 

through coalitional campaigns, public education, electoral advocacy, and 

monitoring of local legislative implementation.   

 
1 For example, ACLU NorCal submitted briefs amicus curiae in Walnut 
Creek Police Officers’ Assn. v. City of Walnut Creek, 33 Cal.App.5th 940 
(2019); Bakersfield Police Officers Assn. v. City of Bakersfield, BCV-19-
100718 (Super. Ct. Kern Cty. Apr. 5, 2019); San Francisco Police Officers’ 
Assn. v. City and County of San Francisco, CPF-19-516573 (Super. Ct. San 
Francisco Cty. Mar. 29, 2019); Los Angeles Police Protective League v. 
City of Los Angeles, 18STCP0495 (Super. Ct. Los Angeles Cty. Mar. 18, 
2019); Carlsbad Police Officers Association v. City of Carlsbad, 37-2019-
00005450-CU-WM-CTL (Super. Ct. San Diego Cty., filed Jan. 28, 2019). 
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No party or counsel for any party in this matter has authored any part 

of the accompanying proposed brief of Amici Curiae, nor has any person or 

entity made any monetary contributions to fund the preparation or 

submission of this brief.   

 

Dated: March 21, 2022 Respectfully submitted, 

AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION OF 
NORTHERN CALIFORNIA, 
INC. 

By: _______________________  
Allyssa “Victory” Villanueva, 
Esq. 
 
Attorney for Amici Curiae ACLU 
of Northern California and 
Committee for Law Enforcement 
Oversight Now 
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I. INTRODUCTION 

This case concerns the power of local governments to address 

longstanding issues of law enforcement misconduct without prior collective 

bargaining.  Sonoma County has a pervasive history of abuse of force.  The 

officers and deputies of its law enforcement agencies have killed a 

staggering 100-plus citizens in the past 25 years alone, and there has been 

scant accountability for these and other incidents of misconduct.  As a 

result, the community has developed an abiding distrust that limits the 

County’s ability to ensure public safety through effective law enforcement 

services.  

To address this problem, the County has sought transparency and 

accountability through a civilian review board, the Independent Office of 

Law Enforcement Review and Oversight (IOLERO).  But as initially 

structured, IOLERO proved unequal to the task; in November 2020, 

responding to fervent and widespread advocacy, the County placed 

initiative Measure P on the ballot to strengthen IOLERO.  Most 

significantly, Measure P authorized IOLERO to independently access 

evidence, subpoena documents and witnesses, conduct its own 

investigations into complaints of misconduct, and make disciplinary 

recommendations where appropriate.  

Measure P convincingly passed.  The Sonoma County Deputy 

Sheriffs’ Association and Sonoma County Law Enforcement Association 
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(the Associations) promptly sued before the Public Employment Relations 

Board (PERB), alleging that the County was required to bargain in good 

faith before placing the initiative on the ballot under the Meyers-Milias-

Brown Act (MMBA), Cal. Gov. Code § 3500 et seq.  PERB agreed, finding 

Measure P substantially unenforceable, and the County brought the present 

appeal.  

PERB erred in both its findings of fact and its conclusions of law.  

First, with respect to Measure P’s provisions concerning IOLERO’s 

investigative and disciplinary powers, PERB improperly found that the 

County had a duty to meet and confer prior to placing these provisions on 

the ballot.  In Claremont Police Officers Association v. City of Claremont, 

39 Cal.4th 623 (2006), the California Supreme Court announced a three-

step analysis for determining when decisional bargaining, i.e. bargaining 

prior to making a decision, is required.  PERB erred at each step of the 

Claremont analysis.  Specifically, the County was not obligated to bargain 

relative to the investigative and disciplinary provisions of Measure P 

because: (1) these provisions did not have a “significant and adverse effect 

on . . . working conditions”; (2) the provisions were designed to improve 

law enforcement-community relations and provide for the public safety and 

so constituted a “fundamental managerial or policy decision”; and (3), the 

“employer’s need for unencumbered decision-making in managing its 

operations is [not] outweighed by the benefit to the employer-employee 
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relations of bargaining[.]”  Claremont, 39 Cal.4th at 638.  Consistent with 

settled law, PERB’s decision on this issue should be vacated. 

Separately, PERB erred by concluding other provisions of Measure 

P—related to publication of body-worn camera footage and IOLERO’s 

access to information and witnesses—were subject to bargaining over the 

effects of those decisions, and that the County was required to undertake 

this “effects bargaining” before placing Measure P on the ballot.  PERB’s 

reasoning regarding the timing of bargaining effectively collapsed the 

distinction between decisional and effects bargaining.  If sustained, this 

finding would needlessly frustrate the ability of employers to make 

fundamental managerial decisions without constraints.  This finding, too, 

should properly be vacated. 

Ultimately, PERB failed to appreciate that dire circumstances in 

Sonoma County law enforcement required the County to take decisive 

action—a consideration that is directly relevant under prevailing law.  

Understood in the proper context, the policies enacted by Measure P were 

necessary to remedy a public service that is essential to the well-being of 

the community.  Under established law, this is not a matter for prior 

bargaining, and PERB’s findings to the contrary should be vacated. 

II. STATEMENT OF THE CASE 

Amici adopt the Factual and Procedural Histories of Appellant 

County of Sonoma.  See App.’s Opening Br. at 12-23.  Here, amici provide 
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additional context from publicly available sources regarding the County’s 

present effort to reform its policing through Measure P.  This history is 

relevant and persuasive because under the MMBA, as detailed below, the 

purpose and necessity of employer decisions is an important factor to be 

considered in determining whether prior bargaining is required.  In 

particular, Measure P was preceded by decades of excessive force without 

meaningful accountability and failed prior reform efforts had been 

ineffective.  Properly contextualized, Measure P thus reflects a 

community’s reckoning with a longstanding civil rights problem and 

attempt to provide a more effective law enforcement service—a decision 

the County must be free to make unconstrained by mandatory bargaining.    

A. A History of Abuse of Force 

Sonoma County residents have suffered significant violence by law 

enforcement dating back many years.  This is evident first in the sheer 

number and frequency of incidents involving deadly force.  Over an 

approximately three-year period between 1995 and 1998, for example, 

Sonoma County law enforcement officers and deputies were involved in the 
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deaths of 17 people.2  From 2000 to March 2021, law enforcement killed 91 

people, an average of almost five per year.3 

The County’s use of force problem is also apparent from the cruelty 

displayed in several high-profile cases, including: 

• the killing of 16-year old Jeremiah Chass by Sonoma County 
Sheriff’s deputies in 2007. The deputies “responded to a call 
made to the Fire Department for assistance with a health 
crisis of a youth in Sebastopol.” When they found Chass in 
crisis outside of his home holding a knife, they pepper-
sprayed and fatally shot him. “Chass was shot within two 
minutes after the arrival of the deputy who pulled the 
trigger.”4 
 

• the killing of 13-year-old Andy Lopez, shot eight times by 
Sonoma County Sheriff’s deputy Erick Gelhaus in 2013.5 
Lopez was carrying a toy gun, and within three seconds of 
instructing him to drop it, Gelhaus opened fire. A civil court 

 
2 California Advisory Committee, Report, Community Concerns About Law 
Enforcement in Sonoma County, “Chapter 2: Community Concerns,” U.S. 
Commission on Civil Rights (May 2000), All chapters of the report are 
available at https://www.usccr.gov/files/pubs/sac/ca0500/main.htm (last 
visited March 8, 2022). 
3 Sonoma County Commission on Human Rights, “Resolution Calling for 
Investigation of White Supremacist Affiliations and Beliefs in Local Law 
Enforcement Agencies” (March 23, 2021); available at 
https://sonomacounty.ca.gov/Human-Rights/Sonoma-County-Commission-
on-Human-Rights-Resolution-Calling-for-Investigation-of-White-
Supremacist-Affiliations-and-Beliefs-in-Local-Law-Enforcement-
Agencies/ (last visited March 8, 2022). 
4 Sonoma County Comm’n on Human Rights, “Human Rights Violations in 
Santa Rosa California Policing the Black Lives Matter Protests,” (July 
2020), available for download at https://sonomacounty.ca.gov/Human-
Rights/News/Policing-the-Black-Lives-Matter-Protests/ (last visited March 
8, 2022). 
5 Evan Sernoffsky, “Sonoma County to Pay $3 million to Family of Andy 
Lopez, Boy Killed by Deputy,” SF Gate (December 18, 2018), available at 
https://www.sfgate.com/crime/article/Sonoma-County-to-pay-3-million-to-
family-of-boy-13475609.php (last visited March 10, 2022). 
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later denied Gelhaus’s motion for summary judgment, ruling 
that his use of force was not plainly justified and that he was 
not entitled to qualified immunity.6  
 

• the death by suicide of Glen Swindell during a Sonoma 
County Sheriff’s SWAT raid in 2014. In frustration that 
Swindell would not allow them into his home, Sheriff’s 
deputies falsified information to obtain a search and arrest 
warrant, summoned approximately 50 SWAT officers, used 
“a military assault vehicle, concussion bombs, and chemical 
agents to break down the garage door,” responded to 
Swindell’s wife’s pleas to de-escalate by threatening to take 
her children if she failed to cooperate, pursued Swindell into 
his attic where he barricaded himself, then pumped gas into 
the attic where, “[a]fter suffering intense mental and physical 
anguish as a result of the gas, [Swindell] took his own life 
with a single gunshot to his head.”7 
 

• the assault of veteran Fernando del Valle by Sonoma County 
Sheriff’s deputies in 2016. Responding to a domestic 
disturbance, deputies found del Valle in bed, and when he 
did not immediately stand up as ordered, tased him 
repeatedly and beat him with a baton.8 
 

• the killing of Branch Wroth by Rohnert Park police officers 
in 2017. Officers responded to a call from a motel that Wroth 
had refused to check out on time. Finding Wroth “in a 
confused and agitated state,” they attempted to arrest him, 
and when he failed to cooperate, they tased, beat, and sat on 
him as he lay face down, saying “I can’t breathe.” Wroth 
died at the scene.9  

 
6 Estate of Lopez v. Gelhaus (N.D. Cal. 2016) 149 F.Supp.3d 1154, 1164-
65. 
7 Estate of Swindell v. Cty. of Sonoma (N.D. Cal. Jan. 7, 2016) 2016 WL 
80556 at *1-2. 
8 Sara Ravani, “Former Sonoma County Deputy Probed in Taser Use on 
Military Vet,” S.F. Gate (Oct. 21, 2016), available at 
https://www.sfgate.com/bayarea/article/Former-Sonoma-County-deputy-
probed-in-Taser-use-10059879.php (last checked March 9, 2022). 
9 Nashelly Chavez, “Wroth Family Settles for $2 Million in Rohnert Park 
Suffocation Death,” Press Democrat (Oct. 5, 2020), available at 
https://www.pressdemocrat.com/article/news/wroth-family-settles-for-2-
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• the assault and unjustified detention of La’Marcus 

McDonald by Sonoma County Sheriff’s deputies and 
Windsor police officers in 2019. Responding to a welfare 
check, law enforcement confronted McDonald where he 
slept in his lawfully parked vehicle, roused him and asked 
him to exit the vehicle, then “slammed [him] headfirst into 
the pavement rendering him unconscious and breaking 
several teeth.” McDonald was transported in handcuffs and a 
spit hood and later held in jail until relatives posted bail, 
though he was never formally arrested and the district 
attorney had declined to press charges.10  
 

• the killing of David Ward by Sonoma County Sheriff’s 
deputy Charles Blount in 2019. After a car chase, law 
enforcement tased Ward, smashed his head against his 
vehicle, and pulled him through the driver’s side window to 
the ground. Ward lost consciousness during the incident, was 
handcuffed while unconscious on the ground, and later died 
at a hospital.11 
 

• the assault and maiming of Jason Anglero-Wyrick by 
Sonoma County Sheriff’s deputies in 2020. Responding to a 
false report, deputies arrived at Anglero-Wyrick’s home, 
ordered him to crawl on hands and knees across gravel, and 
though he complied, tased him and set a K9 upon him. The 
dog was permitted to tear at Anglero-Wyrick’s leg for an 
extended period, requiring multiple surgeries and causing 
permanent disfigurement and loss of function.12 

 

 
million-in-rohnert-park-suffocation-death/ (last visited March 9, 2022). 
10 McDonald v. Cty. of Sonoma (N.D. Cal. 2019) 506 F.Supp.3d 969, 976-
77, 983-84, 986.  
11 Christine Carrega, “Man Dead After Alleged Excessive Force by Sonoma 
County Police Who Thought He Had Stolen His Own Car,” ABC News 
(Dec. 24, 2019), available at https://abcnews.go.com/US/man-dead-
alleged-excessive-force-sonoma-county-police/story?id=67912794 (last 
visited March 8, 2022). 
12 Sonoma County Comm’n on Human Rights, “Human Rights Violations 
in Santa Rosa California,” supra at 11. 
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Such incidents have not only terrorized the community, they have 

also spawned extensive litigation at great expense to the County.  The 

Sonoma County Sheriff’s Office was a defendant in 15 active civil suits in 

2020, “a recent low” as compared to 17 in 2019, 23 in 2017, and 26 in 

2016.13  Since 2011, the County has paid more than $10 million in civil 

settlements.14  As a result of these payouts and related litigation costs, the 

County’s insurance premiums have risen sharply—by $2.7 million, or 46%, 

in 2020 alone.15  This increase exceeds that of 16 other California counties, 

“including all nine in the Bay Area, Los Angeles County[,] and other 

counties of similar size to Sonoma County,” revealing Sonoma County to 

be an outlier relative to excessive force.16 

 
13 Tyler Silvy, “Sonoma County Sheriff’s Office Insurance Premium 
Increase Tied to Excessive Force Settlements,” The Press Democrat (Sept. 
8, 2020), available at 
https://www.pressdemocrat.com/article/news/sonoma-county-sheriffs-
office-insurance-premium-increase-tied-to-excessive/ (last visited March 8, 
2022). 
14 Tom Gogola, “Systemic Sadism at the Sonoma County Sheriff’s Office,” 
The Nation (December 10, 2021), available at 
https://www.thenation.com/article/politics/police-brutality-sonoma-county/ 
(last visited March 10, 2022).  
15 Nashelly Chavez, “Campaign Heats Up on Sonoma County Ballot 
Measure P to Beef Up Law Enforcement Oversight,” The Press Democrat 
(Oct. 17, 2020), available at 
https://www.pressdemocrat.com/article/news/campaign-heats-up-on-
sonoma-county-ballot-measure-to-beef-up-law-enforcemen/ (last visited 
March 8, 2022). 
16 Silvy, “Sonoma County Sheriff’s Office Insurance Premium Increase,” 
supra. 
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B. Absence of Accountability 

Sonoma County law enforcement has consistently frustrated efforts 

at accountability and reform.  In the 1990’s, a Sonoma County Grand Jury 

found that several local law enforcement agencies did not make citizen 

complaint forms available or otherwise educate the public as to how to 

register a complaint, and when citizens nonetheless did so, their complaints 

were frequently ignored.17  Unresponsiveness was officially authorized in 

some jurisdictions. In Santa Rosa, for example, “[the] Police Department's 

official complaint procedure allow[ed] supervisors to unilaterally label any 

complaint a mere inquiry,” with the result that “the complaint w[ould] not 

be formally investigated, reported in the complaint statistics, . . . maintained 

in the officer's file [or] produced pursuant to discovery requests in 

litigation.”18 In response to this systematic indifference, County residents 

have long “lost confidence in the complaint process . . . [,] [viewing] filing 

a complaint [as] intimidating, discouraged, and if filed, . . . [taking] 

significant time and [] not lead[ing] to satisfactory resolution.”19  

External auditing has proven this perception well-founded: since its 

inception, IOLERO has repeatedly concluded that 30-50% of Sheriff’s 

Department investigations were incomplete.  The 2019-20 Annual Report 

 
17 California Advisory Committee, Report, Community Concerns, supra, 
“Chapter 2: Community Concerns.” 
18 Id. 
19 Id. at “Chapter 5: Recommendations.” 
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summarized: “A review of the audits identified certain trends. . . . 

includ[ing] witness interview issues, incomplete investigations, inaccurate 

information from dispatch, [incomplete] medical/mental health screening at 

the jail, and [inadequate] de-escalation.”20  The most prevalent problems, 

IOLERO specified, were failure to conduct full interviews and use of 

leading questions.21  The Sheriff’s Department has not corrected these 

issues in response to IOLERO audits.  In its most recent Annual Report, 

IOLERO found that 13 of 25 internal investigations performed by the 

Sheriff’s Department were “incomplete or not totally accurate.”22    

County law enforcement agencies have not only failed to properly 

investigate allegations of misconduct; overwhelmingly, they have defended 

abuses of force by their members, almost universally finding them justified 

while declining to impose professional or criminal sanctions.  In perhaps 

the County’s most visible and inflammatory abuse of force case, Sonoma 

County Sheriff’s deputy Gelhaus, who killed 13-year-old Andy Lopez, was 

cleared by an internal investigation that found Gelhaus and his partner 

 
20 IOLERO, Annual Report 2019-20, at p.56. All IOLERO Annual Reports 
are available for download at 
https://sonomacounty.ca.gov/IOLERO/Annual-Reports/ (last visited March 
9, 2022). 
21 Id. 
22 Lois Pearlman, “IOLERO Says Many of Sheriff’s Internal Investigations 
Are Incomplete,” The Bohemian (Feb. 1, 2022), available at 
https://bohemian.com/iolero-internal-investigations-incomplete/ (last 
visited March 10, 2022). 

https://bohemian.com/iolero-internal-investigations-incomplete/


20 

“were actually victims of Lopez’s crime, which was ‘brandishing’ a 

weapon.”23  The Department later selected Gelhaus to represent it on the 

television show “Cops”24 and promoted him to the rank of sergeant.25  

Similarly, the Sonoma County Sheriff’s Department settled two cases 

against Sheriff’s deputy Blount for abuses of force before Blount killed 

David Ward by means of a carotid, or strangle, hold in 2019.  In one of 

those prior cases, Blount had used the same carotid hold and lied about it 

on the stand, leading a court to direct the prosecutor “to place Blount’s 

testimony in the DA’s files documenting officers with credibility issues.”26  

When one of Blount’s supervisors later “recommended that Blount be 

required to undertake retraining after a previous incident in which he 

misused the carotid restraint[,] rather than accept that recommendation, the 

Sheriff instead disciplined the supervisor who made [it].”27 

Even in the wake of substantial civil settlements, law enforcement 

agencies in the County have denied wrongdoing and resisted reform.  For 

instance, despite paying out $1.75 million for the killing of Jeremiah Chass, 

 
23 Gogola, “Systemic Sadism,” supra. 
24 Id. 
25 Silvy, “Sonoma County Sheriff’s Office Insurance Premium Increase,” 
supra. 
26 Sukey Lewis, In-Custody Death: Sonoma County Deputy Lied in Court 
About Past Carotid Hold, KQED (Dec. 5, 2019), 
https://www.kqed.org/news/11789667/in-custody-death-sonoma-county-
deputy-lied-in-court-about-past-carotid-hold (last visited March 8, 2022). 
27 Sonoma County Comm’n on Human Rights, “Human Rights Violations 
in Santa Rosa,” supra, at 10. 
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the Sonoma County Sheriff “said there was no reason to change the training 

of deputies in responding to mental health calls.”28  In the shooting of Andy 

Lopez, the County spent five years and approximately $1.4 million 

litigating against the Lopez family, but after finally settling for $3 million, 

the Sheriff’s Department refused to acknowledge wrongdoing or impose 

any reforms.29  In recognition of such recalcitrance, a federal court held that 

La’Marcus McDonald could proceed with claims of supervisory liability 

against Sonoma County Sheriff Mark Essick and municipal liability against 

the County for injuries arising from excessive force by deputies, noting that 

the Sheriff and County’s “failure to address the persistent use of excessive 

force effectively condoned officers’ disregard for constitutional rights.”30 

Ultimately, the County’s law enforcement agencies have seemingly 

provided a measure of accountability only in the limited circumstances 

where the incident was recorded and the footage released to the public.  For 

example, there was a video recording of Sonoma County deputies tasing 

and siccing a K9 on Jason Anglero-Wyrick, and the deputies involved were 

 
28 Sonoma County Comm’n on Human Rights, “Human Rights Violations 
in Santa Rosa,” supra, at 4. 
29 Nashelly Chavez, “Sonoma County to Pay $3 Million to Settle Lawsuit 
Over Andy Lopez Shooting,” The Press Democrat (Dec. 18, 2018), 
available at https://www.sonomanews.com/article/news/sonoma-county-to-
pay-3-million-to-settle-lawsuit-over-andy-lopez-shooting/ (last visited 
March 9, 2022). 
30 McDonald, 506 F.Supp.3d 969 at 976-77 and 983-84. 



22 

later disciplined by the department.31  Similarly, Deputy Blount was 

charged with manslaughter for killing David Ward after the release of video 

footage that even Sheriff Essick was forced to admit was “extremely 

troubling.”32  Significantly, however, Sheriff Essick maintained that “[t]his 

one person does not reflect the culture of the Sonoma County Sheriff’s 

Office,” and did not initiate any changes in policy or training.33  Thus, 

absent incontrovertible video evidence, County law enforcement has 

declined to offer any acknowledgment of wrongdoing, and where video 

evidence does exist, accountability has been tightly circumscribed. 

C. Racialized Policing 

People of color within Sonoma County have recognized the role of 

racial prejudice in law enforcement’s approach to policing.  The Sonoma 

County Commission on Human Rights recently stated: 

This Commission has received numerous reports that law 
enforcement agencies regularly engage in arbitrary stops and 
questioning of BIPOC [Black, Indigenous, and People of 
Color] residents, and that racial profiling is understood to 
have been the standard procedure of all LEAs [law 

 
31 Nashelly Chavez, “Deputy Disciplined for Failing to Remove K9 from 
Graton Man’s Leg,” The Press Democrat,” (June 3, 2021), available at 
https://www.pressdemocrat.com/article/news/deputy-disciplined-for-
failing-to-remove-k-9-from-graton-mans-leg/ (last visited (March 9, 2022).  
However, the deputies were disciplined for policy violations and not for 
sustained findings of excessive use of force.  
32 “Stunning Video Released of Carjacking Victim David Ward’s Deadly 
Confrontation with Sonoma County Deputy,” CBS (Dec. 20, 2019), 
available at https://sanfrancisco.cbslocal.com/2019/12/20/david-ward-
incustody-death-video-sonoma-county-sheriff/ (last visited March 9, 2022).  
33 Id. 
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enforcement agencies] in Sonoma County for generations. . . . 
[Community members report] disrespectful behavior, 
aggression, racial slurs, escalation, interrogation, physical 
violence and assault.34 

 
This problem reflects the County’s significant demographic shift in 

recent times.  The population of Sonoma County is majority-white, but for 

decades, the Latinx, Black, Indigenous, and Asian percentages of the 

population have grown continuously—each has approximately doubled its 

share of the population in the last 25 years.35  In particular, the Latinx 

population now comprises more than a quarter of the total.36  This shift 

aligns with significant socioeconomic change, as white people in the 

County are more affluent, on average, than any of the Latinx, Black, 

Indigenous, or Asian populations.37  Over 20 years ago, as this 

 
34 Sonoma County Comm’n on Human Rights, “Human Rights Violations 
in Santa Rosa,” supra, at 2. 
35 Compare California Advisory Committee, “Community Concerns,” 
supra, “Chapter 1: Introduction” (in 1996, Latinx population was 12%, 
Black population was 1%, Indigenous population was 1%, and Asian 
population was 3%) with United States Census, Quick Facts, Sonoma 
County, California, available at 
https://www.census.gov/quickfacts/sonomacountycalifornia (last visited 
March 9, 2022) (in 2021, Latinx population was 27%, Black population 
was 2%, Indigenous population was 2%, and Asian population was nearly 
5%) 
36 U.S. Census, Sonoma County, supra. 
37 County of Sonoma Government, “Demographics and Social 
Characteristics,” available at https://sonomacounty.ca.gov/Health/Public-
Reports/Summary-Measures-2015-17/Demographics-and-Social-
Characteristics/ (last visited March 9, 2022) (percent of population above 
300% of federal poverty line in 2016 was 70.5% for white population, 
compared to 37.4%, 57.4%, 0%, and 27.0% for the Latinx, Black, 
Indigenous, and Asian populations, respectively). 
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demographic trend first took hold, Sonoma County officials noted resulting 

racial tensions.  District Attorney J. Michael Mullins stated, “Sonoma is 

changing . . . and that [causes] a certain amount of growing pains.”38  

Director of the Santa Rosa Police Academy Jerry Schoenstein stated, “[t]he 

dynamic of the county has changed dramatically with the population; 

demographics are changing radically, and to a certain extent [that] causes 

some distrust.”39  And Pia Jensen, Councilwoman for the City of Cotati, 

stated bluntly, “our police aren’t ready to deal with the influx [and] the 

changes[.]”40    

Today, the Sonoma County Commission on Human Rights reports 

receiving “multiple reports of concerns of LEAs [law enforcement 

agencies] harboring active white supremacists within officer ranks as well 

as officers who . . . espouse white supremacist and white nationalist 

ideologies which present themselves with most interactions with BIPOC 

residents.”41  In one notable recent incident, a Sonoma County Sheriff’s 

deputy’s posted “‘violent, extreme content’ against Black and Jewish 

people on social media,” but the Sheriff’s Department accepted the 

 
38 California Advisory Committee, “Community Concerns,” supra, 
“Chapter 1: Introduction.” 
39 Id. 
40 California Advisory Committee, “Community Concerns,” supra, 
“Chapter 1: Introduction.” 
41 Sonoma County Comm’n on Human Rights, “Human Rights Violations 
in Santa Rosa,” supra, at 2. 



25 

deputy’s representation that the posting was made without racist or 

antisemitic intent, a response IOLERO criticized as “not believable.”42  

Investigative journalism substantiates a broader problem: in the past year, 

news media reported that 100 members of North Bay law enforcement— 

over 40 in the Sonoma County region alone—were affiliated with the Oath 

Keepers, an organization with ties to white nationalism whose members 

were heavily involved in the January 6, 2021 Capitol Attack.43  The 

Sonoma County Commission on Human Rights has called for a formal 

investigation of white supremacist affiliations and beliefs in local law 

enforcement.44  

    Racial prejudice—or at least, a widespread experience of racism 

by people of color—is thus a defining element of the community’s 

 
42 Emily Wilder, “Annual IOLERO Report Finds Holes in Sonoma County 
Sheriff’s Office’s Internal Misconduct Investigations,” The Press Democrat 
(Nov. 30, 2021), available at 
https://www.pressdemocrat.com/article/news/annual-iolero-report-finds-
holes-in-sonoma-county-sheriffs-office-internal/ (last visited March 10, 
2022). 
43 Emily Wilder, “Leaked Database Reveals 100 Current and Former Oath 
Keepers with Ties to North Bay,” The Press Democrat  (January 6, 2022), 
available at https://www.pressdemocrat.com/article/news/leaked-database-
reveals-100-current-and-former-oath-keepers-with-ties-to-
no/?fbclid=IwAR0H7MuU6USB1T6WTeqAnEhJSxiPkoQhASBoMm3VT
XIndubGVYpOF-VZlaY (last visited March 9, 2022). 
44 Sonoma County Comm’n on Human Rights, “Resolution Calling for 
Investigation of White Supremacist Affiliations and Beliefs in Local Law 
Enforcement Agencies”, supra.   
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experience of law enforcement.  The result has been a further erosion of 

trust with accompanying, deleterious effects on the policing function.  

D. Inefficacy of Prior Measures 

Before enacting Measure P, the citizens of Sonoma County 

repeatedly but unsuccessfully sought to reform their law enforcement 

services.  In the late 1990s, community members advocated for and 

ultimately obtained a hearing before the California Advisory Committee to 

the U.S. Civil Rights Commission.45  After listening to extensive testimony, 

the Committee prepared a detailed report of its findings and 

recommendations, noting “a highly polarized and charged atmosphere in 

respect to police-community relations” marked by “[d]istrust and fear of 

law enforcement by the community.”46  The Committee was “appalled at 

the number of deadly incidents”47 and concluded that “policies on use of 

force should be revisited[.]”48  Noting “inadequate accountability . . . and a 

perception of disinterest in complaint handling,”49 as well as “frequent 

requests for the creation of civilian or citizen review boards or 

 
45 Mary Callahan, “ACLU Forum Airs Allegations of Brutality, Racial 
Profiling, Abuse of Authority,” The Press Democrat (Oct. 28, 2007),  
available at https://www.pressdemocrat.com/article/news/aclu-forum-airs-
allegationsof-brutality-racial-profiling-abuse-of-authori/ (last visited March 
9, 2022). 
46 California Advisory Committee, “Community Concerns,” supra, 
“Chapter 5: Recommendations.”  
47 Id. at “Chapter 4: Conclusions.” 
48 Id. at “Chapter 5: Recommendations.” 
49 Id. at “Chapter 4: Conclusions.” 
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commissions,” the Committee recommended that all municipalities 

carefully consider this option while specifically recommending “that such 

boards be implemented in Rohnert Park, Santa Rosa, and for the county 

sheriff.”50  County law enforcement agencies “rejected such proposals,” 

however, “calling current review procedures adequate.”51  

Reform advocates broke through, however, following the killing of 

Andy Lopez in 2013, which “led to significant public unrest and ruptured 

relations between some parts of the Sonoma County community and 

Sonoma County law enforcement.”52  The County government “responded 

by establishing a Task Force to study options for healing community rifts 

through community policing, community engagement and law enforcement 

accountability models,” and the resulting proposal “was to establish a new, 

independent County office charged both with civilian review of law 

enforcement, and outreach to and education of the community.”53  In May 

2015, the Community and Local Law Enforcement Task Force (CALLE) 

Task Force provided an extensive final report to the Board of Supervisors 

 
50 Id. at “Chapter 5: Recommendations.” 
51 Callahan, “ACLU Forum Airs Allegations of Brutality,” supra. 
52 IOLERO, Annual Report 2016-17, at 15. All IOLERO Annual Reports 
are available for download at 
https://sonomacounty.ca.gov/IOLERO/Annual-Reports/ (last visited March 
9, 2022). 
53 Id. at 14.  For more detail on this history, see records and reports of the 
Community and Local Law Enforcement (CALLE) Task Force available 
at: https://sonomacounty.ca.gov/IOLERO/Community-and-Local-Law-
Enforcement-Task-Force/ 
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with detailed recommendations for improved Sheriff transparency, 

accountability, and public trust based on community input, research, and 

prior recommendations.  In 2016, the Board of Supervisors adopted 

Ordinance No. 6174 establishing the Independent Office of Law 

Enforcement Review and Oversight (“IOLERO”).54 

Among the first civilian sheriff oversight bodies in California, 

IOLERO was formed with the explicit purpose to:  

Provide independent review and audit of law enforcement 
administrative investigations, including allegations of 
misconduct by Sheriff-Coroner personnel; provide an 
alternative avenue for members of the public to file 
complaints against law enforcement agencies’ personnel, 
including the Sheriff-Coroner; increase transparency; conduct 
public outreach and community engagement; and propose 
policy recommendations to the Sheriff-Coroner.   

 
Since becoming operational in 2016, IOLERO has provided independent 

audits of Sheriff’s Department Internal Affairs Complaints, provided public 

reporting, conducted community outreach, and reviewed and made 

recommendations concerning Sheriff’s Department policies.   

 However, as attested by IOLERO’s Annual Reports—and as 

evidenced by the continuing incidence of excessive force—IOLERO has 

proved incapable of meetings its objectives as originally conceived.  The 

reasons for this are myriad and structural. One is chronic underfunding. 

 
54 Ordinance 617 is available for download at 
https://sonomacounty.ca.gov/IOLERO/Legal-Authority/ (last visited March 
11, 2022). 
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Compared to the Sheriff’s Department’s 2019-2020 Annual Budget of $184 

million, for example, IOLERO was granted less than $550,000, or 

approximately 0.3%.55  Both of IOLERO’s former directors have cited 

inadequate funding to staff the office as a major obstacle to “fulfilling their 

role as the county’s law enforcement ombudsman.”56 

 Another core problem is that IOLERO depends on the cooperation 

of law enforcement agencies for information and documents, which has not 

been forthcoming.  By its terms, the Ordinance creating IOLERO requires 

it to provide documents and information to law enforcement agencies, but 

the requirement is not reciprocal: “the sheriff’s cooperation is voluntary.”57  

And while the parties’ Operational Agreement contemplates that the 

Sheriff’s Department will cooperate, it has consistently failed to do so.  

IOLERO’s Annual Reports document that investigative files provided to 

IOLERO by the Sheriff’s Office were consistently incomplete, late, or 

both.58  This is consistent with a general pattern of hostility directed 

 
55 Nashelly Chavez, “Retired Sonoma County Sheriff’s Office Watchdog 
Seeks Ballot Measure to Expand Former Agency,” The Press Democrat 
(Oct. 19, 2019), https://www.pressdemocrat.com/article/news/retired-
sonoma-county-sheriffs-office-watchdog-seeks-ballot-measure-to-exp/ (last 
visited March 10, 2022). 
56 Nashelly Chavez, “Campaign Heats Up on Sonoma County Ballot 
Measure P to Beef Up Law Enforcement Oversight,” The Press Democrat 
(Oct. 17, 2020), https://www.pressdemocrat.com/article/news/campaign-
heats-up-on-sonoma-county-ballot-measure-to-beef-up-law-enforcemen/ 
(last visited March 10, 2022). 
57 Chavez, “Watchdog Seeks Ballot Measure,” supra. 
58 See, e.g., IOLERO, Annual Report 2019-20, at 48 (Complaint 19-C-
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towards IOLERO by the Sheriff’s Department.  For example, the Sheriff’s 

Department has engaged in attacks on IOLERO’s “credibility and motives,” 

as well as those of the former director.59  And, “in response to an IOLERO 

report identifying ongoing, significant deficiencies in the Sheriff’s 

investigations of alleged deputy misconduct, the Sheriff recommended 

eliminating IOLERO entirely.”60  

 Relatedly, as initially empowered, IOLERO was hamstrung by its 

inability to subpoena documents on its own.  Former director Jerry Threet 

noted the significance of this shortcoming, citing a case in which IOLERO 

“reviewed a complaint involving allegations a deputy lied . . . about not 

being on his phone when he crashed with the complainant’s car while on 

the job.”61  In that matter, IOLERO repeatedly requested that the Sheriff’s 

Department subpoena the officer’s cellphone records, but it failed to do so 

until after the records were destroyed.62  

 Most fundamentally, though, IOLERO’s mandate has proven too 

narrow to effect meaningful reform. Per the Ordinance establishing it, 

IOLERO was “not authorized to . . . [c]onduct its own investigation of 

 
0018).  
59 Gogola, “Systemic Sadism,” supra. 
60 Sonoma County Comm’n on Human Rights, “Human Rights Violations 
in Santa Rosa,” supra, at 6. 
61 Chavez, “Watchdog Seeks Ballot Measure,” supra. 
62 Id. 
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complaints against law enforcement personnel”—instead, it was authorized 

only to audit internal affairs investigations and make recommendations.63  

As a result, IOLERO’s ability to effect change has been limited to points of 

agreement with the County’s law enforcement agencies, which have been 

too few.64 

E. Measure P  

In the fall of 2019, Sonoma community groups and organizations 

including CLEAN began to discuss and draft proposals to clarify and 

expand the power of IOLERO.  These efforts culminated in the drafting of 

a prospective ballot initiative to: 

[E]nhance the oversight authority and independence of the 
IOLERO to review and analyze complaints against the 
Sonoma County Sheriff’s Office (Sheriff-Coroner), expand 
the role and independence of the Community Advisory 
Council (CAC), compel production of records and witnesses, 
and require a triennial review of IOLERO’s performance of 
its duties.65   

 
63 Ordinance 6174 § 2-394(b)-(c); see also Jerry Threet, “Evelyn Cheatham 
Effective IOLERO Ordinance Brief Summary”, Sonoma County Gazette 
(Mar. 16, 2020), https://www.sonomacountygazette.com/sonoma-county-
news/evelyn-cheatham-effective-iolero-ordinance-brief-summary-by-jerry-
threet (last visited March 10, 2022). 
64 See, e.g., IOLERO, Annual Report 2019-20 at 4 (“The only power given 
to IOLERO is the authority to objectively audit the Sheriff’s internal affairs 
investigations and make recommendations that the Sheriff is free to adopt 
or not adopt. IOLERO does not have the legal authority to release the audits 
to the public. IOLERO is not equipped with resources or the legal authority 
to regulate the Sheriff’s Office, by county ordinance or state law. . . Thus, 
when IOLERO seeks change from the Sheriff, it can only do so by getting 
buy-in from the Sheriff’s Office”). 
65 Sonoma County, “Sonoma County Counsel’s Impartial Analysis of 
Measure P”, available at https://sonomacounty.ca.gov/CRA/Registrar-of-
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Residents and organizations began to collect signatures for a ballot 

initiative in October 2019, but their efforts were interrupted by the COVID-

19 pandemic.66   

In June 2020, the Board of Supervisors established an ad hoc 

committee to explore possible amendments to the existing draft initiative.  

The Board simultaneously created a multi-phased plan to receive input 

from the Sheriff, IOLERO Director, and others to further supplement the 

work of the ad hoc committee.67  Following the murder of George Floyd 

and ensuing civil rights protests nationwide, enthusiasm and interest in 

addressing the community’s own longstanding policing issues was high, 

resulting in significant civic involvement.68  

This process—from a proposal drafted by community organizations, 

to revision by the ad hoc committee, to public comment—resulted in 

Measure P, a proposed ballot initiative for inclusion on the November 2020 

ballot.  Measure P included several changes to IOLERO, which former 

 
Voters/Elections/PDFs/Measure-P-IOLERO-November-3-2020/ (last 
visited March 13, 2022) 
66 IOLERO, Annual Report 2019-20 at 6. 
67 Id. 
68 Nashelly Chavez, “How the Death of George Floyd Changed Sonoma 
County,” The Press Democrat (May 25, 2021), available at 
https://www.pressdemocrat.com/article/news/new-crisis-response-teams-
bolstered-sheriff-oversight-among-local-changes/ (last visited March 10, 
2022). 
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director Threet summarized as including four pillars: “independence,” 

“adequate resources,” “clear authority,” and “unfettered access.”69 Measure 

P reinforced the independence of IOLERO by making the director 

appointed for a term of three years with removal only for cause upon a vote 

by four out of five supervisors; previously, the director had been removable 

at will by a simple majority vote.70  Adequate resources were insured by 

setting IOLERO’s annual budget “at a minimum of 1% of the total annual 

budget of the Office of the Sheriff-Coroner,” a threefold increase over the 

prior allotment.71  Measure P provided clear authority to IOLERO by 

compelling independent investigation of all complaints of serious 

misconduct, permitting IOLERO to make recommendations of discipline,72 

and mandating cooperation by the Sheriff’s Department in all investigations 

and audits.73  And Measure P assured IOLERO unfettered access to the 

necessary information and documents to perform its work by authorizing its 

independent collection of information, including through subpoena 

power.74  

The full language of Measure P was submitted to the Board of 

Supervisors, and on August 4, 2020, the Supervisors unanimously approved 

 
69 Threet, “IOLERO Ordinance Brief Summary,” supra. 
70 Ordinance No. 6333 § 2-393(a).  
71 Id. at § 2-395. 
72 Ordinance No. 6333 at § 2-394(b)(2). 
73 Id. at § 2-394(e). 
74 Id. at § 2-394(b)(5), (e). 
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Measure P to be placed on the ballot.75  In the November 2020 election, 

Measure P passed with over 65% of the vote.76   

F. PERB Decision 

Before the County’s citizens approved Measure P at the ballot, real 

parties in interest Associations filed an unfair labor practice charge before 

the Public Employee Relations Board (PERB) on August 17, 2020.  The 

Associations sought to invalidate several provisions of Measure P under the 

MMBA for failure to first meet and confer. Pertinent here, among the 

provisions specifically challenged by the Associations were those 

expanding IOLERO’s authority to conduct its own independent 

investigations and make disciplinary recommendations, as well as those 

giving IOLERO unfettered access to records and witnesses, both through 

the subpoena power and the requirement that the Sheriff’s office “cooperate 

fully” to facilitate information sharing.77  The Associations also challenged 

provision § 2-394(b)(5)(iii), authorizing IOLERO to “[d]irectly access and 

review all body worn camera videos and be authorized to post every body 

worn camera video where force was used on IOLERO’s website.”78  

 
75 IOLERO, Annual Report 2020-21, at 7. 
76 Id. at 5. 
77 See PERB Decision at 14-19 for a full list of all Measure P provisions 
challenged by the Unions. 
78 Id.  
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On June 23, 2021, PERB issued Decision 2772-M (PERB Decision) 

finding that certain of Measure P’s provisions could not be implemented 

because the County was required to first meet and confer with the 

Associations under the MMBA.79  Specifically, PERB found that Measure 

P’s amendments authorizing IOLERO to independently investigate civilian 

complaints and recommend discipline created a parallel investigatory 

scheme that is within the scope of union representation under the MMBA 

and, thus, subject to mandatory bargaining.80  PERB also found that the 

County was required to negotiate the effects of Measure P’s provisions 

pertaining to public disclosure of body-worn camera footage and 

independent witness interviewing, and that the County had been required, 

and failed, to negotiate those effects before placing the initiative on the 

ballot.81  As to all such provisions where the County had failed to timely 

negotiate, PERB declared each “void and unenforceable,” and this appeal 

followed. 

III. LEGAL STANDARD 

“Appellate review of PERB orders has two aspects.” Moreno Valley 

 
79 Sonoma County Deputy Sheriffs’ Association v. Cty. of Sonoma (2021) 
PERB Dec. No. 2772-M [46 PERC ¶ 8] (“PERB Decision”) 
80 Id. at p. 40 (“Taken together, these Measure P amendments establish a 
parallel investigative scheme for County peace officers. The Associations 
have a right to bargain before the County subjects employees they represent 
to such a parallel investigatory process for the first time. . .) 
81 PERB Decision at pp. 45 and 46.  
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Unified School Dist. v. Public Employment Relations Bd. (1983) 142 

Cal.App.3d 191, 196.  “The findings of the board with respect to questions 

of fact, including ultimate facts, if supported by substantial evidence on the 

record considered as a whole, shall be conclusive.”  Cal. Gov. Code § 

3509.5(b). PERB’s interpretation of the MMBA, meanwhile, is afforded 

“deference and . . . will generally be followed unless it is clearly 

erroneous.”  Banning Teachers Assn. v. Public Employment Relations Bd. 

(1988) 44 Cal.3d 799, 804 (citations and quotation marks omitted). 

However, “[t]he ultimate interpretation of a statute is an exercise of the 

judicial power.”  Bodinson Mfg. v. California Employment Comm’n (1941) 

17 Cal.2d 321, 326.  As such, PERB’s interpretation of the MMBA is “a 

tentative administrative interpretation . . . , and it is the duty of [the] 

court[s], when a question of law is properly presented, to state the true 

meaning of the statute finally and conclusively, even though this requires 

the overthrow of an earlier erroneous administrative construction.”  Id.; 

accord Bd. of Trustees of the Cal. State Univ. v. Public Employment 

Relations Bd. (2007) 155 Cal.App.4th 866, 883-884 (2007).  Indeed, “the 

binding power of an agency’s interpretation of a statute . . . is contextual: 

Its power to persuade is both circumstantial and dependent on the presence 

or absence of factors that support the merits of the interpretation.”  Yamaha 

Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7 

(emphasis removed).  Thus, “[t]he standard for judicial review of agency 
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interpretation of law is the independent judgment of the court, 

giving deference to the determination of the agency appropriate to the 

circumstances of the agency action.”  Id. (citing Judicial Review of Agency 

Action (1997) 27 Cal. Law Revision Com. Rep. 81) (emphasis removed). 

IV. ARGUMENT 

PERB erred in finding that the County was required to negotiate 

provisions of Measure P prior to placing them on the ballot. Under the 

MMBA, an employer has a duty to meet and confer in good faith on 

matters within the “scope of representation.”  Cal. Gov. Code § 3504.  The 

“scope of representation” is defined as “all matters relating to employment 

conditions and employer-employee relations, including, but not limited to, 

wages, hours, and other terms and conditions of employment.”  Id.  

Explicitly excepted from the scope of representation, however, are 

“consideration of the merits, necessity or organization of any service or 

activity provided by law or executive order,”  id., commonly denoted the 

“fundamental managerial or policy decision” exception, Building Material 

& Construction Teamsters’ Union v. Farrell (1986) 41 Cal.3d 651, 660.  

The California Supreme Court has crafted a three-part inquiry to 

determine which subjects fall within the scope of representation and are 

therefore subject to mandatory bargaining:  

First, we ask whether the management action has “a 
significant and adverse effect on the wages, hours, or working 
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conditions of the bargaining-unit employees.” If not, there is 
no duty to meet and confer. Second, we ask whether the 
significant and adverse effect arises from the implementation 
of a fundamental managerial or policy decision. If not, then . . 
.  the meet-and-confer requirement applies. Third, if both 
factors are present—if an action taken to implement a 
fundamental managerial or policy decision has a significant 
and adverse effect on the wages, hours, or working conditions 
of the employees—we apply a balancing test. The action “is 
within the scope of representation only if the employer's need 
for unencumbered decision making in managing its 
operations is outweighed by the benefit to employer-
employee relations of bargaining about the action in 
question.”   

 
Claremont Police Officers Association v. City of Claremont et al. (2006) 39 

Cal.4th 623, 638 (citation omitted).  

PERB determined that provisions of Measure P authorizing 

IOLERO to conduct independent investigations and make disciplinary 

recommendations were within the scope of representation and 

unenforceable because the County did not negotiate them prior to placing 

Measure P on the ballot.  PERB Decision at pp. 38-44.82  PERB misapplied 

the Claremont standard at each step of the analysis and erred both in its 

findings of fact and application of law.  

In addition, PERB found that provisions of Measure P concerning 

IOLERO’s publication of body-worn camera footage and power to 

interview witnesses were subject to effects bargaining, and that such 

 
82 Referencing SCC §§ 2-392(d)(2), 2-394(b)(3), 2-394(b)(5), 2-
394(b)(5)(ii), (vii)-(viii), 2-394(e)(2), and 2-394(f). 
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bargaining should have taken place before the County placed Measure P on 

the ballot. PERB Decision at 45, 54-55.83  That decision reflects a 

misunderstanding of the law of effects bargaining, however, and would 

improperly burden employers like the County with a duty to negotiate over 

fundamental managerial decisions that should be unencumbered.  For these 

reasons, PERB’s decision was not supported by substantial evidence and is 

clearly erroneous, and this Court should vacate the decision below. 

A. IOLERO’s Power to Independently Investigate Complaints and 
Recommend Discipline Is Not Subject to Bargaining.  

Measure P’s provisions mandating that IOLERO investigate 

complaints of serious misconduct and authorizing IOLERO to recommend 

discipline in appropriate cases are not, under Claremont, proper subjects of 

bargaining.  Under step one of that standard, the record does not suggest 

any basis to conclude that these provisions will have “significant and 

adverse effects” on employment conditions.  And while PERB implicitly 

recognized that these provisions concern a fundamental managerial or 

policy decision under step two, PERB failed to recognize the strength of the 

County’s interests.  At step three, PERB ignored controlling law holding 

that the balance of interests favors unconstrained managerial decisions in 

providing government functions integral to public safety.  Accordingly, 

PERB’s decision as to these Measure P provisions should be vacated. 

 
83 Referencing SCC §§ 2-394(b)(5)(iii), (iv). 
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1. Measure P’s provisions relating to investigation and discipline do 
not adversely affect working conditions. 

 
a. Measure P does not affect working conditions. 

 
Under the first step of the Claremont analysis, unless a change in 

policy entails a “significant and adverse effect on the wages, hours, or 

working conditions of the bargaining unit employees,” “there is no duty to 

meet and confer.”  Claremont, 39 Cal.4th 623, 638; accord Building 

Material, 41 Cal.3d at 658 (“The employer is required to bargain, however, 

only if the [policy change] adversely affects the bargaining unit in 

question.”).  In determining what constitutes “working conditions,”84 courts 

look to the existing rights or entitlements of the employees, as well as 

public policy.  Where a constitutional provision, statute, regulation, 

memorandum of understanding (MOU), contract, or public policy entitles 

employees to certain rights or limitations on liability, these constitute 

“working conditions”—a significant and adverse change to which may 

require prior bargaining.  Thus, in Long Beach Police Officer Association v. 

City of Long Beach (1984) 156 Cal.App.3d 996, the past practice of 

permitting police to consult with an attorney or union representative before 

reporting on an officer-involved shooting was held a “working condition” 

 
84 The phrase “working conditions” is a shorthand that appears in the 
caselaw.  See, e.g., Claremont, 39 Cal.4th at 638.  The MMBA uses the 
phrase “other terms and conditions of employment.”  Gov. Code § 3504. 
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because an MOU, the Public Safety Officers’ Procedure Bill of Rights Act 

(POBRA), Cal. Gov. Code § 3303(h), the Fifth and Sixth Amendments to 

the U.S. Constitution, and public policy considerations all supported such a 

right to consultation.  Id. at 1010-12; see also Vernon Fire Fighters v. City 

of Vernon (1980) 107 Cal.App.3d 802 (new rule prohibiting use of city 

facilities for personal car washing held a change in working conditions 

because, under prior rules, such conduct did not carry threat of discipline).  

On the other hand, where no legal authority or public policy creates 

or protects any right or limitation on liability, there is no “working 

condition,” and no duty to bargain, even where the change affects an 

informally established practice.  For example, in Association of Orange 

County Deputy Sheriffs v. County of Orange (2013) 217 Cal.App.4th 29, 

the Court held that the opportunity for a member of the Sheriff’s 

Department “who is under investigation for misconduct . . . [to] access 

[] the Department's internal affairs investigative file before being 

interviewed by an internal affairs investigator” did not constitution a 

“working condition,” because no MOU, statute, or public policy supported 

the practice.  Id. at 32 and 40-44.  Likewise, in Association for Los Angeles 

Deputy Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, the 

Court held that permitting members of the Sheriff’s Department who were 

either involved in or witnessed a deputy-involved shooting to consult with 

an attorney or union representative “collectively or in groups” prior to 
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being interviewed did not constitute a working condition.  Id. at 1643.  The 

Court reasoned that, in contrast to Long Beach Police Officer Association, 

such group meetings were not protected by any MOU or provision of 

POBRA.  Id.  

Under this standard, Measure P’s provisions empowering IOLERO 

to conduct independent investigations and recommend discipline did not 

significantly and adversely affect wages, hours, or working conditions.  

Preliminarily, these provisions plainly did not concern wages and hours—

they thus require bargaining only if properly classified as affecting working 

conditions.  See, e.g., Assn. of Orange Cty. Sheriffs, 217 Cal.App.4th at 40 

(change in policy concerning investigation and possible discipline of 

deputy for misconduct did not concern wages and hours).  But no legal 

authority or public policy suggests that Sonoma County law enforcement 

are entitled to be investigated and recommended for discipline solely by a 

division of internal affairs.  There is no such provision in any MOU 

between the Associations and the County, nor does POBRA or any other 

statute confine law enforcement accountability measures to law 

enforcement agencies themselves.  See generally POBRA, Cal. Gov. Code 

§ 3303 (establishing procedural protections for officers subject to 

investigation without requiring that investigation or recommendation of 

discipline be made by any particular body).  To the contrary, AB 1185, 

enacted September 30, 2020, specifically authorizes counties to “create a 



43 

sheriff oversight board” that is authorized to issue subpoenas “to examine . 

. . [a]ny officer of the county in relation to the discharge of their official 

duties on behalf of the sheriff’s department.”  Gov. Code §§ 25303.7(a)(1), 

(b)(1)(B).  Also pertinent is SB 2, enacted September 30, 2021, which 

provided for decertification of law enforcement officers by an independent, 

civilian body.  Penal Code § 13509.5(2)(e) (“[T]he entities charged with 

investigating and rendering decisions on decertification shall be under 

independent civilian control and maintain independence from law 

enforcement.”).  And in Dibb v. County of San Diego (1994) 8 Cal.4th 

1200, the California Supreme Court held that counties are constitutionally 

empowered to create citizen complaint review boards to investigate law 

enforcement misconduct, including through use of the subpoena power.  Id. 

at 1218-19.  Because, therefore, there is no entitlement to investigation by 

an internal affairs division, Measure P does not effect working conditions 

by authorizing IOLERO to conduct independent investigations and make 

recommendations of discipline. 

Moreover, public policy strongly supports Measure P.  As previously 

discussed, Sonoma County has a lengthy and tragic history of law 

enforcement violence against members of the community.  Within the past 

25 years, law enforcement has killed or been involved in the deaths of over 

100 community members—a staggering history that does not account for 

the many instances of excessive force not resulting in death, not to mention 
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innumerable instances of harassment and racial discrimination.  There has 

been too little accountability for this pattern, as evidenced by the 

expressions of the community over many years, the findings of IOLERO, 

and the overwhelming support for Measure P at the ballot.  Simply put, law 

enforcement in Sonoma County have not policed themselves, and this has 

come at a devastating cost to the County, both in lives and in the 

effectiveness of its policing function.  

Against this backdrop, sound public policy requires a new path to 

accountability. Empirical evidence demonstrates that civilian review boards 

empowered to conduct independent investigations “may be able to improve 

the quality of internal investigations,” and relatedly, increase public 

confidence in the policing function: 

A . . . strength of the investigation-focused model is its ability 
to increase public faith in the integrity of the investigations 
process, especially in the aftermath of significant public 
scandals involving the police. Available public opinion 
research demonstrates strong public support for the 
independent investigation of serious complaints against police 
officers. . . .  [T]his model may reassure a community that 
investigations are unbiased, thorough and that civilian 
perspectives are represented both within the complaint 
investigation process and upon review of completed 
investigations. 

 
National Association for Community Oversight of Law Enforcement, 

“Accessing the Evidence,” (2016) p. 25.85  On the basis of this research, 

 
85 Available at 
<https://d3n8a8pro7vhmx.cloudfront.net/nacole/pages/161/attachments/orig
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national experts conclude that the top five core elements to effectiveness of 

law enforcement oversight are “independence”; “adequate jurisdictional 

authority”; “unfettered access to records”; “full cooperation”; and “access 

to law enforcement executives and internal affairs staff.”  Id. at 36-41.  

Scholars have similarly noted that: 

A civilian complaint review board will be only as strong as its 
authority to conduct independent investigations, and at the 
heart of such authority must be the ability to subpoena 
witnesses and documents, including internal police 
disciplinary documents, medical records, surveillance 
footage, and other materials relevant to an investigation. 
Subpoena authority will also allow the board to order a 
person to testify before it.  

 

Ofer, Udi. Getting It Right: Building Effective Civilian Review Boards to 
Oversee Police (2016) 46 Seton Hall. L. Rev. 1033, 1046.   
 

Thus, Measure P’s amendments to IOLERO are exactly the reforms 

necessary to begin to rectify the County’s lengthy history of excessive 

force, lack of accountability, and community mistrust.   Thus, neither law 

nor public policy support the notion that Measure P affects “working 

conditions.” 

b. Measure P’s effect is not “adverse.” 

But even assuming for the sake of argument that the provisions in 

question affected working conditions, there is no evidence that they did so 

 
inal/1481727974/NACOLE_AccessingtheEvidence_Final.pdf> (last visited 
March 17, 2022). 
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“significantly and adversely.”  Measure P did not create new rules of 

conduct for law enforcement, lower the burden of proving a violation of 

those rules, nor increase the level of discipline for sustained complaints.  

See, e.g., Berkeley Police Ass'n v. City of Berkeley (1977) 76 Cal.App.3d 

931, 938 (no significant and adverse effect where employees “were 

working under these rules and conditions even prior to the challenged 

practices”).  Indeed, disciplinary decisions under Measure P remain as they 

were before, subject to the discretion of law enforcement authorities, since 

IOLERO can only recommend disciplinary outcomes, SCC § 2-394(b)(4), 

and is specifically prohibited from “impos[ing] discipline on other county 

departments, officers and employees.”  Id. at § 2-394(c)(3).  

Measure P, therefore, merely instituted a new, independent fact-

finder with regard to civilian complaints.  That cannot “significant and 

adversely” law enforcement officers because, as a governmental agency, 

IOLERO must be presumed to perform its investigative function lawfully 

and appropriately, in observance of the due process and other rights of 

subject officers.  See County of San Diego v. State of California (2008) 164 

Cal.App.4th 580, 607, fn. 24 (“We must presume that governmental 

agencies will obey and follow the law.”); George v. Beaty (1927) 85 

Cal.App. 525, 529 (“[W]e are bound to presume, in line with the 

presumption contained in subsection 15 of section 1963 of the Code of 

Civil Procedure, “that official duty” will be “regularly performed.”).  



47 

Accordingly, it may not be presumed that IOLERO would err or exhibit 

bias in investigating complaints of misconduct, and as a result, there is no 

evidence that Measure P will have an adverse effect.  See, e.g., Claremont, 

39 Cal.4th at 634 and 638-39 (study requiring officers to compile data to 

assess prevalence of racial profiling in automobile stops did not 

significantly and adversely affect working conditions where “there was no 

evidence regarding what effects would result from implementing the 

study,” and no evidence concerning “whether the data collected and later 

analyzed [would] result in discipline if an officer [was] found to result in 

racial profiling”).   

c. PERB’s analysis under Claremont step one is not 
sustainable. 

Despite the foregoing, PERB found that the above-cited “Measure P 

amendments on investigating employees and recommending discipline” 

were subject to bargaining because “[t]aken together, [they] establish a 

parallel investigative scheme” in which “IOLERO’s procedures may 

deviate from the investigations conducted by the Sheriff’s Office,” thereby 

“changing—or at least creating ambiguity about—disciplinary procedures 

and standards.”  PERB Decision at p. 40.  In support, PERB identified two 

ways that IOLERO’s independent investigations might diverge from those 

conducted by law enforcement agencies: (1) “POBR[A] requires the 

investigation of misconduct to be complete within one year,” but Measure P 
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does not contain similar language, making it “thus possible that an officer 

could still be under investigation by IOLERO more than one year after the 

officer’s misconduct was discovered,” PERB Decision at pp. 40-41; and (2) 

Measure P permits IOLERO to recommend discipline where the 

investigating law enforcement agency considered discipline appropriate, 

including on the basis of evidence or observations not considered by the 

law enforcement agency, id. at 41-42 (noting IOLERO may rely on 

“complaints that are exonerated, unfounded, or not sustained as a basis for 

recommending discipline,” or might recommend discipline on the basis of 

the IOLERO Director’s personal observation of a subject deputy’s 

investigative interview).  This reasoning reflects three distinct errors. 

 First, as the County has argued (see Appellant’s Brief at pages 34-

35) IOLERO has not promulgated rules or procedures to implement its 

investigative authority under Measure P.  Any supposed divergence from 

the rules and procedures governing investigation by law enforcement 

agencies is therefore speculative, as PERB itself implicitly recognized.  See 

PERB Decision at 40 (stating, “IOLERO’s procedures may deviate from 

the investigations conducted by the Sheriff’s Office,” and allowing that 

while Measure P might not change any “disciplinary procedures and 

standards,” it “at least create[es] ambiguity about [them]”) (emphasis 

added).  But PERB’s findings of fact must be “supported by 

substantial evidence on the record considered as a whole,” not mere 



49 

speculation.  Cal. Gov. Code § 3509.5(b); see Claremont, 39 Cal.4th at 634, 

639 (holding that a change in policy might significantly and adversely 

effect working conditions “should issues regarding officer discipline . . . 

[later] arise,” but finding no such effect where “there [was] no evidence 

regarding what effects would result” in the record).  PERB’s decision was 

not based on substantial evidence. 

Second, as previously discussed, IOLERO is a government agency 

that must be presumed to “obey and follow the law.”  Cty. of San Diego, 

164 Cal.App.4th at 607,  fn.24; see also State Bd. of Education v. 

Honig (1993) 13 Cal.App.4th 720, 748–749 (court was required to presume 

county government official’s “good faith” adherence to procedures and 

“vigilance to ensure compliance”).  It must therefore be presumed, absent 

evidence to the contrary, that IOLERO will uphold the constitutional and 

statutory rights of deputies under investigation, including those under 

POBRA.  See Baggett v. Gates (1982) 32 Cal.3d 128, 135 (holding POBRA 

“sets forth a list of basic rights and protections which must be afforded all 

peace officers by the public entities which employ them.  It is a catalogue 

of the minimum rights the Legislature deems necessary[.]”) (citing Cal. 

Gov. Code §§ 3301, 3310); see generally Oakland Police Officers’ Assn. v. 

City of Oakland (2021) 63 Cal.App.5th 503 (applying POBRA to civilian 

complaint review board).  In addition to being improperly speculative, 
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therefore, PERB’s citation to hypothetical IOLERO policies or practices 

reflects an impermissible presumption. 

Third, at the end of the day, IOLERO cannot impose discipline—it 

can only make recommendations that the law enforcement agencies can 

follow or disregard at their will.  SCC §§ 2-394(b)(4), (c)(3).  IOLERO’s 

power to persuade, therefore, is limited to the strength of its investigative 

findings.  Thus, there is no evidence that Measure P’s provisions relating to 

independent investigations and recommendations of discipline will have a 

significant and adverse impact on employee working conditions, and 

PERB’s contrary decision should be vacated. 

2. Measure P’s Provisions Pertaining to Investigation and 
Disciplinary Recommendations Reflect a Fundamental 
Managerial Decision.   

  
The second step of the Claremont analysis asks whether a change in 

policy reflects a fundamental managerial decision.  39 Cal.4th at 638; see 

also Berkeley Police Assn., 76 Cal.App.3d at 937 (holding that legislative 

intent was to “forestall any expansion of the language of ‘wages, hours and 

working conditions’ to include more general managerial policy decisions”) 

(citation omitted); Building Material, 41 Cal.3d at 663 (“Federal and 

California decisions both recognize the right of employers to make 

unconstrained decisions when fundamental management or policy choices 

are involved.”).  Decisions count as fundamentally managerial when they 
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“lie at the core of entrepreneurial control” and are “fundamental to the basic 

direction of a corporate enterprise.”  Fibreboard Corp. v. Labor Bd. (1964)  

379 U.S. 203, 223 (conc. opn. of J. Stewart, ).  Such decisions “directly 

affect the amount of work that can be accomplished or the nature and extent 

of the services that can be provided, and are therefore ‘fundamental 

management’ decisions.”  Building Material, 41 Cal.3d at 663.  

It is well established that “[d]ecisions involving the betterment of 

police-community relations and the avoidance of unnecessary deadly force 

are of obvious importance, [] directly affect the quality and nature of public 

services,” and accordingly, are fundamentally managerial. Id. at 664.  Thus, 

in Berkeley Police Association v. City of Berkeley, the Court held that the 

decision to (a) allow a member of a civilian review board to attend police 

department hearings concerning civilian complaints, and (b) send a 

representative of the civilian board to speak at police commission trials on 

such complaints, “concern[ed] a matter of police-community relations” that 

“clearly constitute[d] management level decisions which [were] not 

properly within the scope of union representation and collective 

bargaining.”  76 Cal.App.3d at 937.  Similarly, in San Jose Peace Officer’s 

Association v. City of San Jose (1978) 78 Cal. App. 3d 935, the Court held 

that revising a use of force policy related to discharge of firearms “clearly 

constitute[d] a managerial decision” because it entailed “‘a heavy 

responsibility involving the delicate balancing of different interests: the 
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protection of society from criminals, the protection of police officers' 

safety, and the preservation of all human life if possible” which “is best 

exercised by the appropriate legislative and executive officers.”  78 

Cal.App.3d at 946-48 (quoting Long Beach Police Officers Assn., 61 

Cal.App.3d at 371).  In Association for Los Angeles Deputy Sheriffs v. 

County of Los Angeles, the Court likewise determined that prohibiting 

deputies from meeting with counsel or union representatives in groups prior 

to investigative interviews was a “fundamental managerial or policy 

decision” because “the purpose . . . was to foster greater public trust in the 

investigatory process.”  166 Cal.App.4th at 1644.  And in Association of 

Orange County Deputy Sheriffs v. County of Orange, the Court held that 

the County’s decision to deny deputies under investigation access to their 

internal affairs files prior to being interviewed “constitute[d] a fundamental 

managerial decision” because it was designed “‘to ensure the integrity and 

reliability of future internal affairs investigations[.]’”  217 Cal.App.4th at 

45.  In short, the caselaw is unequivocal that decisions concerned with the 

public’s trust in law enforcement, and the manner in which law 

enforcement protects the public, are fundamentally managerial. 

Against this backdrop, there is no question that Measure P’s 

assignment to IOLERO of investigative and disciplinary functions was a 

fundamental managerial decision.  Sonoma County law enforcement has a 

tragic history of violence by law enforcement without correction or 
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repercussions.  IOLERO, and now Measure P, were specifically designed to 

“foster greater public trust in the investigatory process” and address this 

crisis of confidence. Association for Los Angeles Deputy Sheriffs, 166 

Cal.App.4th at 1644; see Dibb, 8 Cal.4th at 1209 (recognizing that a county 

reasonably “might be concerned about public distrust of investigations 

conducted by either the sheriff or district attorney and hopeful that 

investigations by a group not aligned with law enforcement would restore 

public confidence”) (citation and quotation marks omitted).  And the 

provisions here at issue, allowing IOLERO to directly access information 

and conduct independent investigations and recommend discipline where 

appropriate, were plainly necessary given law enforcement’s prior failure to 

cooperate or heed IOLERO’s investigative recommendations.  Measure P 

thus promotes “the betterment of police-community relations,” (Building 

Material, 41 Cal.3d at 664) through the specific mechanism of “ensur[ing] 

the integrity and reliability” of investigation of civilian complaints, 

Association of Orange County Deputy Sheriffs, 217 Cal.App.4th at 45.  As 

a result, the decision here at issue was fundamentally managerial. 

PERB eluded this second step of the Claremont analysis entirely, 

making no explicit finding as to whether Measure P’s investigative and 

disciplinary provisions reflected a fundamental managerial decision.  

Instead, allowing that “[t]he County has a substantial interest in increasing 

transparency and fostering community trust in policing and correctional 
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services,” (PERB Decision at page 38), PERB moved directly to the third 

step of the Claremont analysis and balanced the County’s interest against 

that of the Associations.  Id. at pages 38-39 and 42-43.  Because analysis 

under step three is appropriate only where a decision is found to be 

fundamentally managerial, PERB apparently so found by implication.  But 

PERB’s failure to explicitly address step two is nonetheless significant.  

The balancing performed at step three of the Claremont analysis is “a fluid 

standard,” with the strengths and weaknesses of the management and 

bargaining interests defined relative to one another.  39 Cal.4th at 637 

(citation and quotation marks omitted).  As a result, it is important to 

expressly recognize that Measure P’s investigative and disciplinary 

provisions were fundamental managerial decisions under binding 

precedent. PERB’s failure to explicitly recognize this was error.86     

 

    

 
86 Relatedly, while implicitly recognizing the County’s fundamental 
managerial decision in regards to Measure P, PERB seemed to denigrate 
the caselaw in support of that conclusion, stating that Building Material’s 
holding that “decisions involving the betterment of police-community 
relations” was “dicta,” and suggesting that Berkeley and San Jose are no 
longer controlling in light of the more “nuanced approach” adopted “[i]n 
the four decades since[.]” PERB Decision at pp. 35-36. PERB’s comments 
in this regard are not controlling, given PERB’s implicit finding, but they 
are also wrong on the law, for the reasons previously discussed. 
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3. The County’s Need for Unencumbered Decision-Making Greatly 
Outweighed Any Interest in Bargaining. 

 
Even supposing that Measure P had a significant and adverse effect 

on working conditions—which it does not—the County was not required to 

bargain before placing it on the ballot.  That is because the County’s 

interest in the urgent matter of effective public safety, not to mention 

resource conservation, is much weightier than the benefit of bargaining.  In 

finding otherwise, PERB ignored an unbroken chain of precedent holding 

that matters pertaining to police use of force and investigation of civilian 

complaints are simply not appropriate for bargaining.  PERB’s decision on 

this point should be vacated. 

The third step of Claremont analysis holds that a decision “is within 

the scope of representation only if the employer's need for unencumbered 

decision making in managing its operations is outweighed by the benefit to 

employer-employee relations of bargaining about the action in question.”  

39 Cal.4th at 638.  This balancing entails two different inquiries. One asks 

whose interest is weightier as between management and labor—or, as it is 

sometimes framed, whether the decision is “primarily” about wages, hours, 

and working conditions, or primarily reflects a fundamental managerial or 

policy decision.  See, e.g., Assn. of Orange County Deputy Sheriffs, 217 

Cal.App.4th at 46 (holding decision not within the scope of representation 

because, at the balancing stage, “deputies’ working condition claim [was] 
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tenuous, and the Department’s interest in public accountability [was] 

significant on its face”); see also San Jose, 78 Cal.App.3d at 945-46 

(weighing interests of law enforcement against city’s managerial purpose 

and concluding, “we cannot say that the use of force policy concerns 

‘primarily’ a matter of wages, hours or working conditions”); see also 

Fibreboard, 379 U.S. at 223 (conc. opn. of J. Stewart) (stating there is no 

duty to bargain managerial decisions that “are not in themselves primarily 

about conditions of employment, though the effect of the decision may be 

necessarily to terminate employment”).  The second question asks whether 

the decision is of the type that would benefit from bargaining at all, 

sometimes framed as examination of the “transactional cost” of bargaining.  

See Claremont, 39 Cal.4th at 638 (“[W]hen balancing competing interests a 

court may also consider whether the transactional cost of the bargaining 

process outweighs its value.”) (citation and quotation marks omitted); see 

also First Nat. Maintenance Corp. v. N.L.R.B.(1981)  452 U.S. 666, 678 

(“[M]andatory bargaining is premised on the belief that collective 

discussions backed by the parties' economic weapons will result in 

decisions that are better for both management and labor and for society as a 

whole.  This will be true, however, only if the subject proposed for 

discussion is amenable to resolution through the bargaining process.”) 

(citations omitted). 
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 Here, and as to both of these inquiries, established law makes clear 

that the County’s interest in unfettered decision-making outweighs any 

benefit to the bargaining relationship.  First, the straightforward balancing 

inquiry pits the County’s objectives of transparency, accountability, and 

public safety, on the one hand, against law enforcement officers’ interests 

in investigative and disciplinary procedures, on the other.  As previously 

discussed, the Associations’ interest is weak: it must be presumed that 

IOLERO’s investigations will be lawful, unbiased, and will preserve the 

rights of subject officers and deputies, and IOLERO cannot ultimately 

impose discipline of any kind.  The County’s interest, meanwhile, is among 

the weightiest possible.  See Association for Los Angeles Deputy Sheriffs, 

166 Cal.App.4th at 1628 (County’s “interest in public accountability [of 

law enforcement] is significant on its face”).  As the California Supreme 

Court noted in another context: 

To keep the peace and enforce the law, a police department 
needs the confidence and cooperation of the community it 
serves. Even if not criminal in nature, acts of a police officer 
that tend to impair the public's trust in its police department 
can be harmful to the department's efficiency and morale. 
Thus, when allegations of officer misconduct are raised, it is 
essential that the department conduct a prompt, thorough, and 
fair investigation. Nothing can more swiftly destroy the 
community's confidence in its police force than its perception 
that concerns raised about an officer's honesty or integrity will 
go unheeded or will lead only to a superficial investigation. 
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Pasadena Police Officers Assn. v. City of Pasadena (1990) 51 Cal.3d 564, 

568.  In other words, the County’s interest is the very safety of its 

inhabitants and the effective enforcement of the laws. 

 Furthermore, where public safety and the provision of law 

enforcement services are concerned, courts have assigned even traditionally 

significant employee interests less weight. That is because “both employers 

and employees are servants of the people”, meaning that certain sacrifices 

inhere in the job.  Berkeley Police Assn., 76 Cal.App.3d at 937.  For 

example, in San Jose, the Court held that “a police officer’s situation is 

unique” in that “danger [] is inherent in the calling,” with the result that 

“the safety of the policeman, as important as it is, is so inextricably 

interwoven with important policy considerations relating to basic concepts 

of the entire system of criminal justice” that law enforcement’s interest in 

officer safety could not justify mandatory bargaining over use of force 

policies.  The same principle applies here. Since safe, effective law 

enforcement “needs the confidence and cooperation of the community it 

serves,” and because, “the public’s confidence in its police force” requires 

the County to “promptly, thoroughly, and fairly investigate allegations of 

officer misconduct,” transparent and appropriate accountability measures 

are essential to policing.  Pasadena Police Officers Assn., 51 Cal.3d at 568.  

For this reason, the County’s interest in public safety and effective policing 

is significantly greater than the Associations’ interest in bargaining. 



59 

 Moreover, established case law makes clear that Measure P’s 

provisions concerning IOLERO’s investigative and disciplinary powers are 

simply not an appropriate subject for bargaining.  Decisions addressed to 

the manner in which law enforcement provides for the public safety 

“involve[e] the delicate balancing of different interests . . . [that] is best 

exercised by the appropriate legislative and executive officers.”  Long 

Beach, 61 Cal.App.3d at 371 (discussing City’s use of force policy).  “The 

forum of the bargaining table with its postures, strategies, trade-offs, 

modifications and compromises is no place for [this] “‘delicate 

balancing[.]’” San Jose, 78 Cal.App.3d at 948.  To hold otherwise would be 

to permit law enforcement associations to compromise the public welfare 

by “holding [a] policy in abeyance” to extract further concessions.  San 

Francisco Police Officers Assn., 27 Cal.App.5th at 690.  Accordingly, 

courts have repeatedly rejected the notion that policies aimed at improving 

the police function by increasing accountability or protecting the public—

precisely the objectives behind Measure P—were appropriate subjects for 

bargaining.  See, e.g., Berkeley, 76 Cal.App.3d at 937 (holding of 

provisions increasing the role of civilian review board in investigative 

proceedings, “[t]o require public officials to meet and confer with their 

employees regarding fundamental policy decisions such as those here 

presented, would place an intolerable burden upon fair and efficient 

administration of state and local government”); see also San Jose, 78 
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Cal.App.3d at 948 (bargaining inappropriate over policy concerning 

permissible police use of firearm); San Francisco, 27 Cal.App.5th at 690 

(“[C]ompelling the City to arbitrate issues surrounding the new use of force 

policy before it can be implemented would defeat the purpose of requiring 

cities to make fundamental managerial or policy decisions 

independently.”).  Thus, Sonoma County’s decision to try and reverse a 

lengthy pattern of abuse by its law enforcement agencies was not an 

appropriate subject for bargaining.  

 PERB concluded otherwise, citing Claremont.  Because Claremont 

held that a study of racial profiling without disciplinary ramifications could 

not compel bargaining, PERB declared,  

[O]n the continuum of possible measures to enhance police 
accountability or improve police-community relations, those 
aimed at investigating and disciplining employees tend to fall 
on the negotiable side, unlike measures that relate primarily 
to public safety[.]  

 
PERB Decision at 38.  PERB added that “because such issues lie at the core 

of traditional labor relations, they are particularly amenable to bargaining.”  

Id. at pp. 38-39.  This reasoning was multiply flawed. 

 First, Claremont does not hold that policy decisions “aimed at 

investigating and disciplining employees tend to fall on the negotiable 

side.”  PERB Decision at p. 38.87  As detailed above, Claremont held that a 

 
87 This is putting to the side, as previously discussed, that IOLERO is not 
actually authorized to impose discipline under Measure P.  
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racial profiling study did not require bargaining at step one of the analysis, 

because there was no evidence of any significant and adverse effect.  At the 

end of its decision, the Court added, “we do not decide whether [] a duty [to 

meet and confer] would exist should issues regarding officer discipline, 

privacy rights, and other potential effect arise[.]”  39 Cal.4th at 639.  The 

proposition cited by PERB was thus a statement of what the decision did 

not portend, and PERB’s characterization of this limiting language as 

somehow holding that measures concerning investigation and discipline 

“tend to fall on the negotiable side” is untenable. 

 Relatedly, PERB ignored the substantial caselaw, cited above, 

holding that decisions in the law enforcement context related to public 

safety—including those that simultaneously implicate employee working 

conditions—are not appropriate for bargaining.  See, e.g., San Jose, 78 

Cal.App.3d at 948; Building Material, 41 Cal.3d at 655-56; Berkeley, 76 

Cal.App.3d at 937; San Jose, 78 Cal.App.3d at 948; San Francisco, 27 

Cal.App.5th at 690.  PERB’s contrary finding, that the issues in this case 

“are particularly amenable to bargaining,”  PERB Decision at page 39, 

failed to account for these decisions.  Accordingly, PERB’s analysis under 

each step of Claremont is incorrect, and its decision should be vacated.   
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B. The County Was Not Required to Undertake Effects Bargaining Prior 
to Placing Measure P on the Ballot. 

 
 PERB found that certain provisions of Measure P were subject to 

effects bargaining and that the County was required to give the 

Associations notice and an opportunity to negotiate prior to placing them 

on the ballot.  This was error.  The duty to bargain effects must be fulfilled 

prior to implementation, which has not yet occurred. PERB’s claim that a 

public employer is bound to bargain the effects of a decision prior to 

adopting that decision—though the decision itself is nonnegotiable—is both 

unsupported and illogical. Accordingly, this Court should reverse. 

In particular, PERB found that the provisions pertaining to public 

disclosure of law enforcement body-worn camera footage, SCC § 2-

394(b)(5)(iii), and IOLERO’s authority to “directly contact complainants 

and witnesses,” SCC § 2-394(b)(5)(iv), were fundamental managerial 

decisions that were not subject to decisional bargaining, but that “those 

decisions had potential negotiable effects that were subject to bargaining.”  

PERB Decision at pp. 44-47.  Further, PERB found that the County was 

required to meet and confer with the Associations about the effects of those 

provisions prior to placing Measure P on the ballot.  On this point, PERB 

reasoned that an employer “must meet and confer over any alternatives to 

the decision as part of effects bargaining,” because “[e]ffects bargaining [] 

contemplates that negotiations may ultimately cause the employer to 
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change its mind about the nonnegotiable decision in some way.”  Id. at p. 

54.  In support, PERB cited City of Sacramento (2013) PERB Decision No. 

2351-M [38 PERC ¶ 104] and San Mateo City School District (1984) PERB 

Decision No. 383 [8 PERC ¶ 15081].  

PERB’s decision misstates the law.  Where effects bargaining is 

required, an employer must “provide notice and a meaningful opportunity 

to bargain over the reasonably foreseeable effects of its decision before 

implementation, just as it would be required to do before making a decision 

on a mandatory subject of bargaining.”  County of Santa Clara (2019) 

PERB Decision No. 2680-M [44 PERC ¶ 86, p. 12] (emphasis added).  

Thus, the obligation to meet and confer for purposes of effects bargaining 

attaches “before implementation,” as distinct from “before making a 

decision.” Id.; accord Mt. Diablo Unified Sch. Dist. (1983)  PERB Decision 

No. 373 [8 PERC ¶ 15017, p. 25] (“[W]here management must negotiate 

only the effects of an otherwise nonnegotiable decision, it is obligated to 

provide notice and an opportunity to negotiate only after it actually makes 

the decision to act on a matter within its managerial prerogative.”).  In 

nonetheless finding that the County was required to bargain over the effects 

of certain provisions before placing them on the ballot, PERB effectively 

collapsed the distinction between decisional and effects bargaining.  

Undersigned counsel is not aware of any California or federal 

decision upholding such a requirement.  Indeed, federal decisional law 
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maintains that the duty to bargain the effects of a managerial decision 

attaches after the decision is made and is satisfied so long as it is fulfilled 

prior to implementation.  See NLRB v. Transmarine Navigation Corp. (9th 

Cir. 1967) 380 F.2d 933, 939 (“Once [] a [managerial] decision is made 

the employer is [under] an obligation to notify the union of its decision . . . 

.”) (emphasis added); see also NLRB v. Royal Plating and Polishing Co. 

(3d Cir. 1965)  350 F.2d 191, 196 (employer had no duty to negotiate 

decision to shut down a portion of its business, but after so deciding, 

employer was duty-bound to bargain “issues such as severance pay, 

seniority and pensions”).  

The PERB decisions cited by PERB likewise do not support its 

conclusion.  In San Mateo City School District, PERB recognized that a 

union’s proposals “related to the implementation of layoffs[] includ[ed],” 

inter alia, “options in lieu of layoffs.”  PERB Decision No. 383 (1984) [8 

PREC ¶ 15081, p. 18].  In City of Sacramento, PERB then cited San Mateo 

for the proposition that “alternatives to layoffs, such as concessions in 

wages or benefits, are also appropriate matters for collective bargaining.”  

PERB Decision No. 2351-M [38 PERC ¶ 104, p. 22].  At most, San Mateo 

City School District and City of Sacramento thus suggest that, in the 

context of managerial decisions to implement layoffs, it may be appropriate 

to bargain the availability of alternatives. But that limited proposition has 
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no application here.  And neither case stated a general rule requiring 

employers to bargain effects prior to finalizing a decision.  

Finally, PERB’s proposed rule would run contrary to the purpose of 

designating certain decisions fundamentally managerial and nonnegotiable.  

As previously discussed, such decisions are immune from mandatory 

bargaining requirements to allow the employer “to make unconstrained 

decisions when fundamental management or policy choices are involved.”  

Building Material, 41 Cal.3d at 663.  PERB’s proposed rule would defeat 

this purpose, denying employers the freedom to make unconstrained 

decisions though only the effects of such decisions are proper matters for 

bargaining.  

Here, IOLERO has yet to implement any of the provisions as to 

which PERB found effects bargaining required.  As PERB recognized, the 

County has yet to meet with the Sheriff’s Department to amend their 

operational agreement in response to Measure P, see PERB Decision at 

page 55, and, of course, the PERB Decision itself halted any further 

progress toward implementation of these provisions.  There will 

accordingly be plenty of time for the County and the Associations to meet 

and confer as to the effects of the provisions in question prior to 

implementation, as the law requires, and PERB’s decision on this issue 

should be vacated.  

/// 
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V. CONCLUSION 

           For the foregoing reasons, Amici respectfully request that this Court 

vacate PERB’s decision, below.   
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